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PETITION FOR WAIVER -- EXPEDITED TREATMENT REQUESTED 

Grande Communications, Tnc. (“Grande” or “the Company”), pursuant to Section 1.3 of 

thc Commission’s rules.’ respcctfully petitions the Commission for a waiver of the December 30, 

2002 deadline established in Section 54.307(~)(4) of the Commission’s rules for working loop 

data submissions of competitive eligible telecommunications carriers (“CETCs”), as well as a 

waiver of the January 1. 2003 certification deadline established in Section 54.314(d)(2) of the 

Commission’s rules 

A waiver of Section 54.307(~)(3) would permit Grande to submit its line count 

information as of December 30, 2002, a data submission that is required in order for a carrier to 

receiYe funding in the second quarter of 2003. A grant of this waiver would render Grande 

eligible for funding as of May 22, 2003, the date of its designation as a CETC. A waiver of 

Section 54.314(d)(2) would permit Grande to be deemed certified as of January I ,  2003, a 

certification that is required in  order for a carrier to receive funding in the second quarter of 

2003. A grant of this waiver would render Grande eligible for funding as of May 22, 2003, the 

date of i ts dcsignation as a CETC. Therefore, Grande requires a grant of both the line count and 



certification waivers in order to be cligible for funding as of the date of its designation as a 

Ct : IC.  in the second quarter of2003, on May 22, 2003. 

Grande requests that the Commission direct the Universal Service Administrative 

Company (“USAC”) to accept a retroactively-filed December 30, 2002 line count submission as 

timely. and deem the Company certified as of January I .  2003, in order to permit the Company 

to receive rural high-cost universal service support effective as of the date that the Company was 

designated by the Public Utilities Commission of Texas (;‘Texas PUCO”) as a CETC -- May 22, 

2003. I f  this waivcr PetiLion is granted, Grande will immediately take the necessary steps to 

make all lilings with USAC necessary to receive support for the second, third and fourth quarters 

of‘2U0~. 

As explained fully below, Grande was unable to comply with the December 30,2002 line 

count submission and the January I .  2003 certification deadline under the FCC’s rules,fur no 

olher remon than the date on which the Company was designated as a CETC by the Texas 

PUCO. Because Grande was designated a CETC on May 22, 2003, it was, by sole virtue qf the 

duie qf’ it.7 &.yipation, unable to submit the line count data and certification documents 

necessary to receive support for the second. third and fourth quarters of 2003 - despite being 

eligible for funding in the second quarter of 2003 (specifically, as of the date of its designation, 

May 22, 2003), pursuant to Section 214(e) of the Act. Moreover, the fact that a carrier is 

permitted to submit quarterly line counts to USAC prior to the date of its designation as a CETC, 

and that the filing of such line counts prior to a carrier’s designation, is likely nece.c.sary for a 

CE’I‘C to receive universal service support in a timely fashion, is nowhere made evident in either 

the PCC’s or IISAC‘s written rules or policies. Rather, this appears to be a purely internal policy 

thal results in linking data submissions made pursuant to Section 54.307(c) to support payments 
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received as a result of certification filings made in  accordance with Section 54.314(d). While 

from an administrative viewpoint, it is certainly understandable that USAC must have advance 

loop data with which to base a CETC’s universal service support payments, nowhere is it written 

that a C E K  must submit such data prior ro /he rime o f i u  de.signulion, in order to receive 

universal support in a timely manncr. 

As explained below, a waiver o f  these rules would be both in the public interest and fully 

consistent with the Commission’s overarching universal service goal of competitive neutrality. 

Additionally, well-established FCC precedent in granting similar waivers to other CETCs under 

similar facts render approval of this waiver petition both appropriate and warranted. Grande also 

seeks expedited approval of this request, so that vital high cost universal service support to 

Grande may commence. Expedited action is critical in this case to minimize economic and 

competitive damage to Grande by avoiding further unwarranted and unnecessary delay of 

universal service funding to a Company who, through no fault o f  its own and due to the nuances 

of IJSAC’s universal service funding policies under the High Cost Program (“HCP”), is facing 

more rhun 8 monrhs of delayed universal service funding. 

BACKGROUND 

Grande is a CETC in the State of Texas, where it has been providing retail 

telecommunications services. cable and Internet access services to the public, including in the 

rural-high cost area of San Marcos, since February 2001. Pursuant to Section 254(e) of the 

Communications Act of 1934, as amended (“Act”). and to Sections 54.307 and 54.314 of the 

Commission’s rules. as a designated CETC, Grande is entitled to receive federal high cost 

universal service support. As a prcrequisite for receiving such support, Section 54.3 14(d) of the 

FCC’s rulcs requires carriers to file certifications with the Commission by certain dates, i n  order 
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10 receive universal service funding for certain quarters ot‘the year. As a further prerequisite for 

receiving such support, Section 54.307 requires CETCs to submit quarterly working loop data, 

upon which rural high cost funding is based. 

Section 254(e) of the Communications Act of 1934, as amended (“Act”), provides that 

“only an eligible telecommunications carrier designated under section 214(e) shall be eligible to 

receive specific Federal universal service support. A carrier that receives such support shall use 

that support only for the provision, maintenance and upgrading of services for which support is 

intended.”’ Once a carrier is designated as an eligible telecommunications carrier, it must make 

certain filings with the FCC and USAC before it may begin receiving universal service support.’ 

On August 2, 2002, Grande submitted its application to the Texas PUCO for designation 

as an Eligible ‘l‘elecommunications Carrier (“ETC”). Approval of this application rendered 

Grande eligible to receive support from the HCP of the Federal Universal Service Fund 

(“FUSF”). In that same application, Grande sought designation as an Eligible 

Telecommunications Provider (‘.ETP”), so as to be eligible to receive support from the Texas 

Universal Service Fund (“TIJSF”). 

While its designation application was pending with the Texas PUC, Grande contacted 

USAC to inquire as to the filings it was required to make to ensure that it would receive rural 

high cost support under the HCP i n  the event that the Texas PUC granted its application and 

designated it a CETC. While the Company received certain information about the filings 

required to be made after such time as i t  was designated as a CETC, at no time was i t  informed 

by USAC that it should submit quarterly line count reports prior 10 such lime as it was 

designated as a CETC, i n  order to ensure that there was no major gap in the support expected to 

47 (J.S.C. S; 214(e) 2 
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be received by the Company under the FUSF. Neither USAC nor the FCC have any written rule 

or policy that requires or, a t  minimum. advises carriers awaiting ETC designation to submit 

quarterly line count reports prior 10 de.~ignaiion in order to ensure timely funding of support 

under 54.314(d). I n  fact, the “Checklist for a New Carrier Seeking High Cost Support,” set forth 

on USAC’s website, which specifies the filings that ETCs seeking high cost support must submit 

before receiving funding, makes no mention that this is the case. Indeed, it would be illogical for 

the Company or any carrier to be required to make quarterly line count submissions prior to the 

date of its designation as a CETC, absent a specific directive to do so. This is because Section 

54.307 of the FCC’s rules, which governs line count submissions, applies only to “competitive 

eligible telecommunications carriers” and a carrier certainly is not eligible to receive universal 

service support until it has bcen so designated. 

However, as explained in this Petition, USAC’s policy is to link the submission of 

working loop data, filed pursuant to Section 54.307(c). to support payments received as a result 

of certification filings made i n  accordance with Section 54.314(d). Given this policy, even if a 

carrier otherwise fully complies with the certification and line count submission deadlines 

specified in the FCX’s rules. i t  will not necessarily receive the universal service funding 

permitted under Section 54.314(d) o f  the FCC’s rules in the timeframes specified by that rule. 

This has occurred in the case o f  Grande, resulting in a delay of high cost funding to the Company 

of morc than 8 months, through no fault of its own, but  due solely to the mechanics of USAC’s 

funding procedures. 

47 C F.R. 4 54.307 4 
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APPLICABLE REGULATlONS AND POLICIES 

Section 54.314(d) sets forth the filing deadlines for receiving support for High Cost Loop 

(.‘HCL”), Local Switching Support (“LSS’‘), Long Term Support (“LTS”) and Interstate 

Common Line Support (“ICLS”): 

( 1 )  Certifications filed on or before October 1 .  Carriers for which certifications are 
filed on or before October 1 shall receive support pursuant to 5 5  54.301, 54.305, 
and/or 54.307 and/or Part 36, Subpart F of this chapter, i n  the first, second, third 
and fourth quarters of the succeeding year; 

Certifications filed on or before January I .  Carriers for which certifications are 
filed on or before January 1 shall receive support pursuant to 5 5  54.301, 54.305, 
and/or 54.307 and/or Part 36. Subpart F of this chapter, in the second, third and 
fourth quarters of that year; 

Certifications filed on or before April 1 .  Carriers for which certifications are filed 
on or before April I shall receive support pursuant to $8 54.301, 54.305, and/or 
54.307 and/or Part 36. Subpart F of this chapter, in the third and fourth quarters of 
that year 

Certifications filed on or before July 1. Carriers for which certifications are filed 
on or before July 1 shall receive support pursuant to 5 5  54.301, 54.305, and/or 
54.307 and/or Part 36, Subpart F of this chapter, in the fourth quarter of that year. 

(2) 

( 3 )  

(4) 

Section 54.307(c) requires CETCs to submit the following reports regarding working 

loop data, according to the following schedule, i n  order to receive support for HCL, LSS, LTS 

No later than March 30 of each year, submit data as of September 30Ih of the 
previous calendar year; 

No later than July 31 of each year, submit data as of December 31st of the 
previous calendar year; 

No later than September 30 of each year, submit data as of March 31“ of the 
existing calendar year; 
No latcr than December 30Ih of each year, submit data as of June 30‘h of the 
existing calendar year. 

tlowcver. i t  is only IISA(“.s iniernul documenration rhar directly lie.? rhe limeframe for 

fundine rlieihilitv. under >Section j4.314(d) io rhe quurierly .submissions for working loop dura. 
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w i d e  pur.vuuni io .Yec/ion 5f.3(17(c). Moreover, it is only USAC's internal documentation that 

makes a distinction between the timeframe within which a carrier is eligible to receive funding 

for HCL. LSS and LTS and the timeframe within which a carrier is eligible to receive funding 

for TCLS -- this despite the fact that the certification deadlines for funding and the deadlines for 

the quarterly line count subniissions are exactly the same under the FCC's rules for all four of 

these elements. IJSAC's internal policy is as follows: 

Competitive Carriers' Line Count Submissions for HCL. LSS andLTS 

Filing Date for Line Time Frame of 
Counts Reported Data 
March 30 Lines served as of 

9/30 prior year 
JuIy 31 Lines served as of 

12/3 I prior year 
September 30 Lines served as of 

3/3 1 of current year 
December 30 Lines served as of 

6/30 of current year 

Type of Line Count 
Report for Support Quarter 
Mandatory 

Mandatory Is' Q of following 

Mandatory 1 Q of following 

Affects Payments 

Jrd and dh Qs of 
current year 

year 

year 

year 
Mandatory Yd Q offollowing 

Competitive Carriers' Line Count Submissions for ZCLS 

Filing Date for Line Time Frame of 
Counts Reported Data 
March 30 Lines served as of 

9/30 prior year 
JuIy 31 Lines served as of 

1213 1 prior year 
September 30 Lines served as of 

313 1 of current year 
December 30 Lines served as of 

6/30 of current year 

Type of Line Count 
Report for Support Quarter 
Mandatory j rd Q ofcurrent 

Mandatory 41h Q ofcurrent 

Mandatory 1" Q of following 

Mandatory 2"" Q of following 

Affects Payments 

year 

year 

year 

year 

As clearly can be seen from this table, the March and July line count submissions for the 

above-referenced high cost elements relate to support payments for different quarters for ICLS as 

compared I O  the other elements, despite the fact that these submissions are made at the same 
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time.’ The table also illustrates that Section 54.3 14(d)(4)’s language declaring that “Carriers for 

which certifications are filed on or before July I shall receive supporr . . . in the fourth quarter of 

that year,‘‘ is not necessarily the case. As the table shows,Ji,r HCL, LSSand LTS,Ji,ur/h quurrer 

,/tinding is predicated upon /he suhrni.c.sion o/ /he March 30 line counr dura. Therefore, absent 

that March 30 loop count submission, even if a carrier is certified by July 1 and thus otherwise 

has satisfied the requirements of 54.314(d)(4), under USAC’s system, a carrier will not receive 

funding for the fourth quarter of the year for HCL, LSS, LTS. Indeed, such a carrier would not 

likely receive funding until well into the 1’‘ quarter of the following year, more than 6 months 

following its certification 

Grande was designated as a CETC by the Texas PUC on May 22,2003. See Atfachment 

A. This designation rendered Grande eligible to receive high cost support for the same elements 

for which CenturyTel qualifies ~ namely, HCL, LSS, LTS and ICLS. On June 27, 2003, the 

Texas PUC. on behalf of Grande and pursuant to Section 54.314(a), certified to the FCC that 

Grande would use federal high-cost support for such elements to “for the provision, maintenance 

and upgrading of its facilities and services as intended.”6 See Attachment B. With respect to 

1CI.S. on June 2,2003, pursuant to Section 54.904, Grande certified to the FCC that i t  would use 

USAC states that this difference in funding is due to different funding timeframes - i.e. 
calcndar year versus fiscal year - established for the different elements. 
Pursuant to the FCC’s and USAC’s policies, state commissions are responsible for 
certifying Lo the FCC and USAC that the designated ETCs will use support received for 
HCL, LSS and LTS for the provision, maintenance and upgrading of facilities and 
services for which the support is intended. See 47 C.F.R. 3 54.314. Based on its past 
practice in submitting ETC certifications to USAC, the Texas PUCO believed that its 
initial letter. sent to the FCC and USAC on May 27, 2003, enclosing a copy of Grande’s 
CETC designation order. was sufficient to satisfy the requirements of Section 54.314 of 
the Commission’s rules. See Alluchmenl C. This belief was based upon the fact that, as 
part of the application process for designation as a CETC, the Company had submitted an 
affidavit to the Texas PUCO regarding its intended uses of any federal universal service 
support received. Upon being informed by USAC on June 25, 2003, that alternate 
language was required to satisfy Section 54.3 14 of the Commission’s rules, the Texas 
PUCO issued a new certification letter on Grande’s behalf, filed with both the FCC and 
USAC on June 27. 2003. 

6 
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support reccivcd for ICLS to “only for the provision, maintenance, and upgrading of facilities 

and service for which the support is intended.” See Attucltment D. Accordingly, Grande has 

satisfied the requirements of 54.3 14(d)(2) for certification on or before July I ,  2003. 

Upon being designated as a CETC by t h e  Texas PUC, Grande again contacted USAC to 

determine when the Company would begin receiving payments under the HCP and to ascertain 

what filings would need to be made to assure timely funding. Given that the language of Section 

54.314(d)(4), which applies to all of the elcments for which the Company qualified - HCL, LSS, 

LTS and ICLS ~ as a CETC, clearly states that “Carriers for which certifications are filed on or 

before July I shall receive .supporr . . . in /hefi,urlh quarter offhut year,” Grande logically had 

assumed that. at minimum, if it made all filings necessary for it to be considered “certified” by 

July I .  2003, i t  would receive support for the fourth quarter of 2003. However, when contacted, 

lJSAC informed the Company that while i t  was the case that if it was certified by July 1, 2003, 

Grandc would receive FUSF support for ICLS in the fourth quarter of 2003, this was not the case 

with respect to all of the other elements - HCL,: LSS and LTS. For those elements, even if the 

Company was certified by July I 2003, and had otherwise fully complied with the requirements 

of Section 54.314(d)(4), the Company would not receive funding until the first quarter of 2004 -- 

some X monrhs,fidlowing i/s designdion us a CETC’. 

USAC advised the Company that the reason for this delayed funding for HCL, LSS and 

LTS was that funding for these elements operated under a different funding schedule than that of 

ICLS, which operated on a fiscal, as opposed to calendar year. Because of this differing funding 

schedule, unless the  Company had submitted line count data for HCL, LSS and LTS by March 

30, 2003. somc two months befim the Company received its designation by the Texas PUC, it 

would not be eligible for funding for these elements until 2004. Nowhere, however, in the 

9 
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FCC’s rules or in IJSAC’s policies or website documentation is this stated to be the case. In 

essencc, therefore, IJSAC’s iniernul policy directly links the filing of the quarterly line count 

submissions required under Section 54.307(c) to the funding periods for CETCs certified i n  

accordance with the deadlines established i n  Section 54.314(d) of the FCC’s rules. 

As a result, to obtain universal service funding, it is not enough for a carrier to be fully 

“certified” in accordance with the timeframe requirements of Section 54.314 of the FCC’s rules, 

and to have made line count submissions in accordance with the date-specific requirements of 

Section 54.307 of the FCC‘s rules, after such time as a CETC has received its designation. This 

is the case despite the fact that the FCC’s certification rules specify clearly that if a carrier is 

certified by a certain date, i t  is entitled to funding in a certain subsequent quarter for all of the 

elements for which it qualifies. The line count submissions set forth in the FCC’s rules do 

specify to which Junding period they relate, and thus it is unclear from Section 54.307 of the 

FC‘C’s rules the precise effect that the line count filings will have on the timeframe by which a 

carrier will receive universal service support. 

Because the rules do not specify that the funding periods set forth in the certification 

deadlines of Section 54.3 14 are directly dependent on quarterly line count data submissions 

made pursuant to Section 54.307. Grande, of course. did not know and indeed could not know, to 

submit line count data for time periods with deadlines occurring months heJim the date of the 

Company’s designation as a CETC. As a result, absent the FCC’s grant of this Petition for 

Waiver, thc internal mechanics of this unspecified USAC policy will result in a delay of 

universal scrvice funding until 2004 for most of the elements for which Grande qualifies for 

universal service support. This result is inconsistent with the Commission’s fundamental 

10 



universal service goal of competitive neutrality’ because i t  denies funding for the third and fourth 

quarter of 2003 to Grande for no other reason other than the date of its ETC designation,” 

resulting in grave economic inequity to the Company. As well, such an outcome thwarts a 

paramount underlying purpose and statutory goal of the FCC’s universal service funding 

mechanism ~ namely, to get universal service support to eligible telecommunications carriers as 

quickly as possible, so that such carriers may provide customers with access to 

telecommunications service at  reasonable rates.’ 

,See In re Federul-S~u!e Join! Board on Universul Service, Report and Order, CC Docket 
No. 96-45, 12 FCC Rcd 8776, 8801 -8806 (1997) (establishing ‘“competitive neutrality’ 
as an additional principle upon which [the FCC] base[s] policies for the preservation and 
advancement of universal service.”) In  that order, the FCC defined the principle of 
competitive neutrality as follows: “Universal service support mechanisms should be 
competitively neutral. I n  this context, competitive neutrality means that universal service 
support mechanisms and rules neither unfairly advantage or disadvantage one provider 
over another, and neither fairly or unfairly favor nor disfavor one technology over 
another.” fd. para. 8801. 
As the Commission has noted i n  another similar Petition for Waiver, filed by Guam 
Cellular and Paging. Inc. (“Guamcell”), “competitive neutrality is a fundamental 
principal o t  the Commission’s universal service policies.. Denying first quarter and 
second quarter 2002 support to Guamcell, a competitive ETC, merely because the timing 
of its E TC designation precluded i t  from timely filing its October 1 certifications would 
undermine the Commission’s goals of competitive neutrality. Because the Commission 
has found that ‘competitively neutral access to support is critical to ensuring that all 
Americans have access to affordable telecommunications,’ Guamcell should not be 
penali7.ed as a result of the timing of its ETC designation.” See in re Federal-S/u/e Joint 
Bourd on Universul Service, Guam Cellular und Paging, lnc., Petition for  Wuiver of 
.’;rciion 54.314 ofihc Cornmi.ssion ‘.s Rules und Regulations, Order, CC Docket No. 96-45, 
DA 03-1 169 para. 7 (rel. April 17, 2003) (“Guamcell”). 
See In re Federal-Stare Joint Bourd on Universal Service; Promoling Deploymeni und 
Subscribership in C’n.yerved and (Jnderserved Areas, Including Tribal und 1n.sular Areus, 
Twelfth Report and Order, Memorandum Opinion and Order, and Further Notice of 
Proposed Rulemaking, CC Docket No. 96-45, FCC 00-208 para. I14 (rel. June 30, 2000) 
(stating that “If new entrants do not have the same opportunity to receive universal 
service support as the incumbent, such carriers may be unable to provide service and 
compete with the incumbent in high-cost areas. As the Commission has previously 
concluded, competitively neutral access to such support is critical to ensuring that all 
Americans, including those that live in high-cost areas, have access to affordable 
telecommunications services. ); See ulso In re San C’ur1o.s Apache Telecommunications 
Uiiliiy, lnc., Pelilion ,for Wuiver of Seciions 36.61 I und 36.612 of ihe Commission’.( 
Rules. Order. CC Docket No. 96-45; DA 01-1834 para. 7 (rel. Aug. I O ,  2001). 

7 
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REQUEST FOR WAIVER 

Section 1.3 of the FCC’s rules allows the Commission to waive the application of any of 

its rules “for good cause shown, in whole or in part. at any time. . . . Courts have held that 

good cause exists to waive a Commission rule if special circumstances warrant a deviation from 

the general rule, and such a deviation will serve the public interest.” In waiving universal 

service funding rules and procedures. the Commission has stated that “precedent makes clear that 

a regulation which is not required by statute” may, in appropriate circumstances be waived and 

mu.ct he wzivcd whewfui lure IO do so would umounr 10 un ubuse ojdiscrerion.”” Moreover, in 

another recent order granting a waiver of a filing window deadline for applications for universal 

service support for schools and libraries, the Commission declared that: 

, > I O  

La] rule may be waived where the particular facts make strict compliance 
inconsistent with the public interest. In  addition, we may take into 
account considerations of hardship, equity, or more effective 
implementation of overall policy on an individual basis. Wuiver is, 
rher+re, upprvpriule if speciul circumsrunces warrant a deviution *om 
rhe generul rule, and such deviation would hetrer .serve rhe public inreresr 
rhun ,strict adherence to the generul rule. 14 

47 C.F.R. $1 .3 .  
WAlTRadio v. Federal C‘ommunicurions Comm’n. 418 F.2d 1153, 1159 (D.C. Cir. 1969) 
(noting that the “combination of a general rule and limitations is the very stuff of the rule 
of law, and with diligent effort and attention to essentials, administrative agencies may 
maintain the fundamentals of principled regulation without sacrifice of administrative 
flexibility and feasibility.”) 
In the instant case, the waivers sought by Grande do not relate to rules or procedures 
specified by Congress, and thus such rules and procedures are not “required by statute.’’ 
In re Changes to the Bourd of Director.7 of rhe Nuiionul Exchunge Carrier Association, 
Inc. ; Federal-Srute Board on Universal Service, Order, I S  FCC Rcd 71 97 para. 6 ( I  999) 
(emphasis added). 
In re Federul-Slate Bourd on Univer.ru1 Service, Universul Service Suppori for Eligible 
Schools und Librurie.s Yeur 3 Filing Window. Order, IS  FCC Rcd 13932, para. 8 (2000) 
(citing h’orrheu.rt Cellular Telephone Co. v. Federul Communicuiions Comm ‘n, 897 F.2d. 
1164. 1166 (D.C. Cir. 1990), and WAlTRudiio, 418 F.2d at 1157) (emphasis added). 

IO 

I I  
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Grande requests a waiver of both the December 30, 2002 line count submission deadline 

established in Section 54.307(~)(3) o f  the Commission’s rules as well as a waiver of the January 

I ,  2003 ccrtification dcadline established in Section 54.314(d)(2) of the Commission’s rules. 

Grande specifically requests that the Commission direct USAC to permit the Company to 

retroactively file its December 30, 2002 line count submission, and deem the Company certified 

as of January I ,  2003, in order to permit the Company to receive rural high-cost universal service 

support effective i n  the second quarter of2003, specifically, as ofthe date that the Company was 

designated by the Texas PUC as a CETC -- May 22, 2003. If this waiver Petition is granted, 

Grande immediately will make the requisite filings with the USAC’s necessary to receive 

universal service support as of the second quarter 2003, effective on May 22,2003. 

As explained previously, USAC’s internal policy of making funding under the 

certification deadlines established in Section 54.3 14(d) of the FCC’s rules directly dependent on 

the filing of the quarterly line count submissions, required under Section 54.307(c), results in an 

inequitable and burdensome situation for Grande and one that will have the consequence of 

forcing a company that fully qualifies for high cost universal service support as of the date of its 

designation as a CETC -May 22, 2003 ~ to wait more rhan X months ( i .e . ,  from May 2003 until 

first quarter 2004) to begin receiving funding for certain elements (i.e., HCL, LSS, LTS), and 

more /han 5 munrhs ( i.e. from May 2003 until fourth quarter 2003), and to begin receiving 

funding for still another element, ICLS. 

This policy is a problem for three primary reasons: ( I )  first, because this requirement is 

nowhere stated in the FCC’s rules or in USAC’s external written policies and thus is not self- 

cvident: (2)  second, because this policy de juc/o requires a carrier to submit line count data that 

is required under the FCC’s rules to be filed only by “competitive eligible telecommunications 

13 
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carricr(s)” bejiire a carrier is even designated as an eligible carrier, if that carrier wants to receive 

funding, in a reasonable timeframe, for those support elements for which i t  qualifies; and (3) 

because this policy results in delaying universal service funding to a CETC for reasons 

completely outside of its control and due solely to the procedural mechanism that USAC and the 

FCC have created for distribution and receipt of high cost funding. Given these facts, and the 

inequitable result that would befall Grande in the absence of waiver of the Sections 54.307 and 

54.314 ofthe FCC’s rule, a waiver is both warranted and justified in the instant case. 

In the case of Grande, its designation as a CETC was effective May 22, 2003. As noted 

herein. Grande has made all requisite filings necessary for the Company to be considered 

certified as on July 1, 2003. The FCC’s rules specify that “Carriers for which certifications are 

tiled on or before July 1 shall receive support. . . in /he.fourrh quarter of that year.” Given this, 

the Company undoubtedly should receive universal service funding in the fourth quarter of this 

year, at minimum. for all elements for which it qualifies for universal service support. 

Notwithstanding this fact, as explained above, USAC’s internal policy of linking quarterly loop 

count submissions to funding periods set forth in the FCC’s certification deadline rules, has 

resulted in a inequitable situation i n  which Grande will receive universal service funding for 

the fourth quarter of this year. with the exception of funding for LCLS. 

In essence, therefore, absent a waiver, Grande will have to wait more /han 8 and likely 10 

monlhs” from the date of its designation on May 22, 2003 to receive its first universal service 

support payment. which is expected in early March 2004 for the period commencing on January 

This is because IJSAC, per its current policy, does not mail out the checks relating to 
CETC support until the end of the second month of the quarter, which, in this case, will 
rendcr receipt of universal service support for HCL, LSS and LTS not likely until 
sometime in March 2004. 
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I ,  2004." Forcing a CETC such as Grande to experience these kinds of exorbitant delay in its 

receipt of universal service support for telecommunications services provided to the public in 

rural areas i$er receiving C~'E:7Y~' designahon is certainly not i n  the public interest and cannot 

possibly be an intended consequence of the FCC's and USAC's universal service rules and 

policies. Nevertheless, absent a waiver, it will be the result in this case. This system unfairly 

penalizes new entrants, most of who are unfamiliar with internal, unwritten USAC policies, and 

violates the Commission's long-held universal service policy of competitive neutrality." 

Significantly, the Commission recently has granted requests for waiver of the same rules 

for other CETCs, under strikingly similar facts and for identical reasons -namely, to ensure that 

such carriers received high cost universal service support at the time of their designation or 

certification, in order to avoid months of lost s u p p ~ r t . ' ~  

In the case of RFB Cellular, the Commission granted the carrier's request for a waiver of 

the October I ,  2001 certification filing deadline set forth i n  Section 54.314(d)(I) of the FCC's 

rules for high cost universal service support in rural areas. as well as RFB Cellular's request for a 

waiver of certain quarterly filing deadlines for line-count data set forth in Section 54.307(c) of 

the Commission's rules. The FCC granted these waivers, which are nearly identical to those 

sought by Grande in the instant Petition, in  order to permit RFB Cellular to receive high-cost 

universal service support as of the date of RFB Cellular's designation as an ETC, on November 

20, 2001. The FCC did so because RFB Cellular could not have met the October I ,  2001 

I' Again, USAC states the different funding timeframes for ICLS are due to the fact that 
this element is funded pursuant to a fiscal year, as opposed to the other elements, which 
arc funded by calendar year. 
,Supru notes 7-8, at 14. 

See. e.g., In re  Federal-Siaie .Joini Board on Universd Service. RFB Cellular, lnc., 
fciiiions for Waiver of Seciions 51.311(d) and 54.307(c) of the Commission's Rules und 
Regduiii~n.~. Order, CC Docket No. 96-45, DA 02-3316 (rel. Dec. 4, 2002) ("RFB 
Cellular"): see also Girumcell. 
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certification deadline. given that its designation did not occur until nearly two months later. 

Absent this waiver. RFB Cellular would have been forced to wait until the second quarter of 

2002, more than 5 months after the date of i ts  designation, before receiving universal service 

support. In so granting the waiver of Section 54.314 of its rules, the Commission declared as 

fol I ows : 

We tind that good cause exists to waive the certification filing deadline 
contained in the section 54.314 of the Commission’s rules so that RFB 
Cellular can receive support for the first quarter of 2002. RFB Cellular 
has demonstrated that special circumstances warrant a deviation from the 
tiling deadline provided in section 54.314(d) of the Commission’s rules. 
Because RFB Cellular did not receive its ETC designation until November 
I .  2003, i t  could not have mer, under any circumstances, the October 1, 
2001 filing deadline for receiving support beginning in the first quarter of 
2002. RFB Cellular, however, made the necessary certification on 
Dcccmber 6,2001. only weeks after having been designated as an ETC by 
the Michigan Commission. The certification filing schedule set out in the 
Commission’s rules was adopted to ensure that USAC has sufficient time 
to process the certifications prior to its submission of estimated support 
requirements to the Commission. It w’ould he onerous, however, 10 deny 
un ETC receipi oj’ universul .service support for an eniire yuarier, as a 
re.c.ult of a particular ETC designaiion having occurred afrer the 
cert!fication .filing deudline. We therefore find that RFB Cellular has 
demonstrated special circumstances that justify a waiver of section 54.3 14. 
In this instance, these special circumstances outweigh any processing 
difficulties that USAC may face as a result ofthe late-filed certification.” 

With respect to RFB Cellular’s request to waive Section 54.307(c), the FCC further held: 

For similar reasons. we find that good cause warrants a waiver of the 
deadlines for filing line-count data established in section 54.307 of the 
Commission’s rules so that RFB Cellular can receive support for the first 
quarter 2002 and fourth quarter 2001. Absent a waiver of the March 30 
deadline for support in fourth quarter 2001, and the September 30 deadline 
for support in first quarter 2002, RFB Cellular would not begin receiving 
support until second quarter 2002. A.c noted uhove, ii would be 
incon.,b.lenl uilh ihe Cornrni.r.rion ‘7 goal of competilive neutraliry and 
secrion 251(e) lo deluy RFB Cellulur‘~c. receipl vf‘high-cosi suppori merely 
hccuu.te ii recoired irs E l %  designation on November 20, 2001, u j e r  the 
March 30, 2001 and Sepiernher 30, 2001 line-count filing deadlines. 

19 RFB C’cllrrlur para. 8 (emphasis added) 
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Accordingly, w f i n d  [hat a wjuiver GfSection j4.307(c) is warranted. We 
therefore grant RPB Cellular’s request for waiver of the filing deadlines in 
section 54.307 of the Commission’s rules. We direct USAC to accept 
RFB Cellular’s November 1 ,  2002 data submission as timely for purposes 
of receiving support for first quarter 2002. Also, upon release of this 
Order, RFB Cellular shall submit to USAC the data that would have been 
due for the March 30, 2001 filing deadline so that it can receive support 
for the fourth quarter 200 I ,  prorated to begin on November 20,2001. 

Likewise. in  its order granting the request of Guam Cellular and Paging Co. 

(“Guamcell”) for waiver of the October 1, 2002 certification filing deadline of Section 

54.314(d)(I) of the FCC’s rules for high cost universal service support, the FCC permitted 

Guamcell to receive universal service support as of the date of its certification filing under 

Section 54.314(d) of the FCC‘s rules.2” This permitted Guamcell to receive funding for both the 

first and second quarters of 2002, which would not otherwise have been possible, given that it 

filed for Certification on February I ,  2002. In granting Guamcell’s request for waiver, the 

Commission again found good cause existed for this waiver, given the particularities of the 

certification filing schedule set forth under its rules: 

We find that good cause exists to waive the certification deadlines 
contained i n  section 54.314 of the Commission’s rules so that Guamcell 
can receive support beginning the first quarter of 2002. Guamcell has 
demonstrated that special circumstances warrant a deviation from the 
filing deadlines provided in section 54.314(d) of the Commission’s rules. 
Becuuse Guamcell did not receive its ETC designation unlil January 25, 
20112. ii could noi haw mel, under any circumstances, rhe Ocroher 1, 2001 
filing deadline,fiw receiving suppori beginning in ihefirst quarler oj’2002, 
or ihe .January I ,  2002 deadline jor receiving support in the second 
quurrer gf2002. Guamcell, however, made the necessary certification on 
February 1, 2002, one week afier having been designated as an ETC by 
the Commission. The certification filing schedule set out in the 
Commission’s rules was adopted to ensure that USAC has sufficient time 
to process the certifications prior to its submission of estimated support 
requirements 10 the Commission. I i  would be onerous, however, io deny 
un ETC receipt gf universal service .suppori for airnos[ IWO quarters as a 

Guamcell does not appear to have sought funding from the date of its designation as a 
CEIC.  
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resuli of a particular ETC deesignurion having occurred ujier the 
crrrjficarion ,filing deadline. We therefore find that Guamcell has 
demonstrated special circumstances that justify a waiver of section 54.314. 
In this instance, these special circumstances outweigh any processing 
difficulties that USAC may face as a result of the late-filed certification.2i 

The facts of Grande’s casc are strikingly similar to those of RFB Cellular and Guamcell. 

In all three cases, due solely to the mechanics of IJSAC’s high cost funding procedures, the fact 

that the date o f  each CETC’s designation falls sometime after the certification and working loop 

submission deadlines established i n  Section 54.314(d) and Section 54.307(c) of the 

Commission’s rules has resulted in an incquitable situation in which each of these CETCs would 

be forced to wait several quurrer~s before beginning to receive high cost support, absent a waiver 

ofthe FCC’s certification and line count deadlines. 

The public interest will not be scrved by delaying high cost universal service support 

funding to Grande due to circumstances that were not within the Company’s control. Absent 

such funding. Grande will be severely hampered in its ability to provide competitive 

telecommunications services to consumers in high cost areas like San Marcos. Moreover, such 

delayed universal service support to competitive carriers is not compatible with the 

Commission’s express universal service goal of competitive neutrality, as specifically 

acknowledged by the FCC in the case of RFB 

Given the Commission’s well-established precedent in granting waivers of these rules to 

RFB Cellular and Guamcell for the precise reasons that Grande seeks i n  the instant Petition, we 

believe it is appropriate. consistent with the Commission’s universal service goal of competitive 

neutrality and fully in the public interest, for the FCC to grant to Grande a waiver of the 

Dccember 30. 2002 line count submission deadline established in Section 54.307(~)(3) of the 

Guiimcell para. 6 (emphasis added). 
ICupru note 18, at 18. 

? I  

22 

18 



C’orrected C o w  

Commission‘s rules. well as a waiver of the January I ,  2003 certification deadline established in 

Section 54.3 14(d)(2) of the Commission’s rules. 

REQUEST FOR EXPEDITED TREATMENT 

Action on this waiver request must be expedited in order to ensure that vital high cost 

universal service support to Grande can begin. Expedited action is critical in this case to 

minimize economic and competitive damage to Grande by avoiding further unwarranted and 

unnecessary delay of universal service funding to Grande, which, through no fault of its own and 

due to the nuances of. USAC’s universal service funding policies under the HCP, is facing more 

than 8 months of delayed universal service funding. 

CONCLUSION 

For all o f  the reasons set forth above, Grande respectfully requests, pursuant to Section 

1.3 of the K C ‘ s  rules, a waiver of Section 54.307(b)(4) and Section 54.314(d)(3) of the 

Commission’s rules 

Respectfully submitted. 

Grande Communications, Inc. 

By: 
Brad E. Mutschelknaus 
Todd D. Daubert 
Erin R. Swansiger 
Its Aliorneys 

Dated: July I ,  2003 

cc: Andrew Kever. Esq., Grande Communications, Inc. 
Thomas Buckley, Esq., Wireline Competition Bureau 
Sharon Webber, Esq., Wireline Competition Bureau 
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